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EMPLOYER CANNOT RELY ON
ILLEGAL IMMIGRATION STATUS TO

FIRE LONG TERM EMPLOYEE

I
n an April 7, 2017 decision by the 9th Circuit

Court of Appeals, held that an employer could

not rely on U.S. Immigration laws to support its

decision to terminate an employee and that the employee’s

representation by an attorney in the grievance process is a

protected act in California. Santillan v. USA Waste, No. 15-

55238 (9thCir. 2017).

For 32 years,Gilberto Santillan, then age 53,was employed

as a residential garbage truck driver by USAWaste. During

his first 30 years of his employment, Santillan was rarely

disciplined and was loved by the Manhattan Beach

community he served. However, in 2009, USA Waste

assigned Santillan to a new route manager who attempted to

discipline him six times in one year. In December 2011, USA

Waste terminated Santillan for the first time. USA Waste

claimed that it fired him as a result of four accidents in a 12-

month period and that it followed the procedures required in

the collective bargaining agreement. Santillan disputed

whether he had four accidents andwhetherUSAhad followed

the proper procedures. USAWaste replaced Santillan with a

man 13 years younger with 21 years less experience. After

public outcry from the homeowners formerly serviced and

the filing of a grievance, USA Waste agreed to reinstate

Santillan if he passed, among other things, an "E-verify."

However, when Santillan failed to produce a work

authorization number with an expiration date after three days,

he was terminated for the second time. Following the second

termination, Santillan brought a wrongful termination suit

based on age discrimination and claimed retaliation for using

a lawyer in his settlement negotiations under the bargaining

agreement.

The district court granted USA Waste’s summary

judgment motion on the wrongful termination action finding

that Santillan failed to establish a prima facie case. Santillan

appealed the district court’s grant of summary judgment in

the wrongful termination case based both on age

discrimination and on retaliation for his use of a lawyer in

settlement negotiations.

Aswith any discrimination claim,USAWaste had to rebut

the presumption of unlawful age discrimination by producing

a legitimate reason for Santillan's termination. TheCourt held

that USA Waste's stated reason for terminating Santillan -

his failure to provide proof of his legal right to work in the

United States - was not legitimate as USAWaste could not

rely on the ImmigrationControl andReformAct ("IRCA") to

support the discharge.

First, the Court held IRCAexempted Santillan fromproof

of employment eligibility. IRCArequires employers to review

certain documents at the hiring stage to confirm that new

employees hired after November 6, 1986 are authorized to

work in the United States. Only those documents specified

by law may be reviewed and the employer may not seek

additional documents that are not specified by IRCA. The

Court also found that Santillan was exempt under the law as
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he was not a new employee, but instead being reinstated

to his former position. Second, Santillan originally had been

hired in 1979; therefore, he was grandfathered into the

provision that requires only those employees hired after

November 7, 1986 to provide employment eligibility

verification.

The Court found that making Santillan's reinstatement

contingent upon proof of employment eligibility would

violate California public policy. Santillan's settlement

agreement following resolution of his grievance contained

a provision that required he pass "E-verify." California law

provides that "all protections, rights, and remedies available

under state law, except any reinstatement remedy prohibited

by federal law, are available to all individuals regardless of

immigration status who have applied for employment, or

who are or who have been employed in this state." The

Court held that the statute "leaves no room for doubt about

this state's public policy with regard to irrelevance of

immigration status in enforcement of state labor,

employment, civil rights and employee housing laws."

Therefore, the Court held that USAWaste could not make

Santillan's reinstatement contingent upon verification of his

immigration status. Immigration status is not a valid reason

for termination of employment.

In addition, Santillan’s alternate theory of wrongful

termination in retaliation for having an attorney represent

him in settlement negotiations was also supported by the

facts. Using a lawyer to negotiate the terms and conditions

of employment is a protected activity in California. The fact

that the alleged wrongful termination occurred just two

months after the lawyer had represented Santillan was close

enough in time for the court to infer that the termination

amounted to wrongful retaliation. Use of an attorney is not

a valid reason for termination of employment.

Employers are advised to make sure they adhere to all

requirements of IRCA when verifying identity and

employment eligibility. Failure to do so can result in a

violation not only of IRCA, but also of other employment

statutes when improper reliance on the law's requirements

results in an adverse employment action. In addition, the

use of an attorney by an employee in settlement negotiations

is a protected activity in California.

~ Sheral A Hyde

THECOMPARATIVENEGLIGENCE
OFAVICTIMISNOTIMPUTEDTO
THEVICTIM’SFAMILYMEMBER

FORPURPOSESOFSETTINGVICTIM
RESTITUTION

InCalifornia, the doctrine of comparative negligence gives adefendant the right to offset an award of damages by the

percentage of fault attributable to the plaintiff. But how does this

apply to the relatives of an at-fault victim in a criminal matter in

determining victim restitution? The recent case ofPeople v.Melissa

Nicole Nichols (2017 DJDAR 1195), held that the parents of a

deceasedvictimdonot “step into the shoes”of thevictim for purposes

of setting victim restitution for recovery of their own economic

losses. Therefore comparative negligence does not apply to criminal

restitution to a decedent’s heirs.

In People v. Nichols, Nichols was involved in an “on and off”

relationshipwithherboyfriend. Duringoneof their breakups,Nichols

was drinking and driving to a bar when she saw her ex-boyfriend

driving a newmotorcycle. Nichols crossed into the opposing traffic

lane and ran head-on into her boyfriend on the motorcycle. She

was chargedwith themurder of her boyfriend and driving under the

influence causing injury to him. The case went to trial and the

defense presented evidence that the boyfriend’s speeding was a

“substantial factor” of his own death. The jury foundNichols guilty

of driving under the influence causing injury to her boyfriend. She

was sentenced to two years in prison and ordered to pay restitution

to the boyfriend’s parents.

Prior to the restitution hearing, the defense argued that the

amount of restitution should be reduced under the comparative

negligence doctrine enunciated in People v. Millard (2009) 175

Cal.App.4th 7, as well as civil jury instructions (CACI) 407

(comparative fault of decedent) and 430 (causation; substantial

factor). The prosecutor argued that the civil jury instructions were

inapplicable in a criminal restitutionhearingbecause surviving family

members do not "step into the shoes" of a victim, insofar as they did

nothing wrong. The trial court agreed and declined to apply

comparative negligence to the parents’ restitution claim.

On appeal, the ThirdAppellate District considered the issue in

two parts: (1) whether the parents had standing to seek restitution

and if so, (2) whether that restitution was subject to the doctrine of

comparative negligence.

First, the defense argued that the doctrine of comparative

negligence should apply to the victims’ parents pursuant toPeople

v. Millard (2009) 175 Cal.App.4th 7 (Millard), where the court

applied comparative negligence in reducing the amount of victim

restitution after finding that the victim’s own negligence was a

substantial factor in causing his losses. TheNicholsCourt rejected

Defendant’s argument in noting that the negligent victim inMillard

was the party seeking restitution. In contrast, the Supreme Court
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THERE IS STILLHOPEWHEREAJURYHASAWARDED
EXCESSIVEDAMAGESAGAINSTADEFENDANT! ALARGE

PAIN & SUFFERINGAWARDAFFECTED BY
INFLAMMATORYATTORNEYMISCONDUCT IS

IMPROPER, AND PUNITIVE DAMAGES MUST BE GEARED
TODEFENDANT’SABILITYTOPAY

I
n Bigler-Engler v. Breg, Inc. (2017) 7 Cal.App.5th 276,

the Court of Appeal found both the non-economic

compensatory damages and the punitive damages awarded

by the jury in that case to be excessive and reduced both. An

understanding of why the Court of Appeal did so is important in

deciding whether or not to appeal a jury award of either non-

economic compensatory damages or punitive damages on the

grounds of excessiveness.

The salient facts. Whitney Engler was a high school athlete

who suffered an injury to her knee. She sought care fromDr. Chao,

who performed surgery and recommended amechanical cold pack

to facilitate healing after the surgery. That mechanical cold pack

was manufactured by Breg, Inc. and rented toMs. Engler by Oasis

medical group. Unbeknownst toMs. Engler,Dr.Chaohad a financial

interest in Oasis and had, in the past, performed some work for

Breg.

It turns out that the mechanical cold pack had some serious

problems and actually permanently injuredMs. Engler. She required

additional surgery for the wound themechanical cold pack caused,

requiring a week in the hospital. The wound left a 4 inch by 3 inch

scar on Ms. Engler’s knee, a cause of great consternation in an

image-conscious teenage girl. She underwentmultiple surgeries to

reduce the scar, though at the time of trial, some portion of the scar

was still visible. Two more surgeries were recommended, each of

which would be followed by 6 weeks of immobilization. The area

around the scar was sensitive and painful to the touch. The former

high school athlete had some functional limitations and had to

discontinue competitive horseback riding, some dance styles and

riding on a bike accompanied by her leashed dog.

It was in this physical shape that Ms. Engler went to trial.

The jury found in favor of Ms. Engler and found Dr. Chao 50%

liable, Breg 40% liable and Oasis 10% liable. The jury awarded

Ms. Engler $68,270.38 in economic compensatory damages and

$5,127,950 in non-economic compensatory damages, broken down

as follows: $44,270 for past economic damages, $24,000 for future

economic damages, $3,000,000 for past non-economic damages

and $2,127,950 in future non-economic damages. The jury also

awardedMs. Engler $500,000 punitive damages against Dr. Chao.
1
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Excessive non-economic compensatory damages.
Plaintiff’s counsel had made many inappropriate emotional

appeals to the jury, denigrated the defendants and the Court, and

basically committed attorney misconduct. The Court of Appeal

did not find the misconduct to be prejudicial enough to order a

whole new trial, but did fault inflammatory statements by counsel

as improperly influencing the jury to award excessive damages.

Thus, in a case of excessive non-economic damages, be on the

lookout for this kind of “inflammatory evidence, misleading jury

instructions, improper argument by counsel, or other misconduct.”

In finding that the non-economic damages were excessive, the

Court of Appeal focused on a number of factors. At the time of

trial, the pain level to Ms. Engler was low and intermittent, her

daily activities had returned to normal with the exception of the

recreational limitations described above, her scar was far less

noticeable and her anxiety and stress were substantially reduced.

She would have flare-ups in the future or temporary bouts of some

limitation, but on thewhole, therewas no suggestion of the prospect

of suffering a significant future disability, shortened life expectancy,

inability to succeed professionally or a mistrust of doctors. Despite

Ms. Engler’s consistent improvement, the jury adopted counsel’s

suggestion to compensate Ms. Engler on a daily basis, whether

Ms. Engler was suffering extreme pain and serious interruption of

her daily activities versus minimal physical discomfort and

intermittent curtailment of daily activities. The Court of Appeals

found this calculation to be unjustified by the circumstances of the

case.

The Court of Appeal then took the very unusual step of

determining the proper award of non-economic damages itself rather

than remand the case back to the trial court for determination

because more than a decade had passed since Ms. Engler’s initial

surgery “and in the interest of justice and judicial economy, bringing

closure to this matter is appropriate.” Thus, if you decide to

appeal an award on the grounds of excessive damages, consider

asking for this unusual treatment if the case has been lingering for

a great number of years.

In re-fashioning the non-economic damages, The Court of

Appeal used a method that is not binding on juries or trial courts,

but which is instructive. The Court of Appeal found that, rather

thanuse an across-the-board figure for daily damage, such calculation

should be tailored to the actual harm suffered at each stage. It
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found $1,000 per day for the 90 days and $500 per day for

the 6-week periods of recovery following 2 scar surgeries, for a

total of $132,000, to be justified. The Court of Appeal also

found that Ms. Engler was entitled to damages for the time she

suffered less acutely, but at a lower “rate.” Given the factors

cited above, the Court of Appeal reduced the total of past non-

economic damages to $650,000. Given that Ms. Engler was

projected to only suffer intermittently in the future, the Court

of Appeal reduced the future non-economic damages to an

additional $650,000. The moral of the story is, if there are low

economic damages, take a long look at why and determine if the

plaintiff is going to suffer constant, severe pain, or merely less

serious flare-ups. These factors could turn the tide.

Punitive damages. The Court of Appeal did find that there
was sufficient evidence to support an award of punitive damages

against Dr. Chao. He had acted in his own self-interest to the

detriment of the plaintiff. However, punitive damages must be

awarded taking into account the financial status of the defendant.

In this case, Dr. Chao had a net worth of $3,411,547. His adjusted

gross income in 2009 was $629,069 and $750,726 in 2010. Dr.

Chao, or his wholly-owned entities, also received $1,400,928 in

distributions from businesses Dr. Chao owned or had an interest

in. However, Oasis, in which Dr. Chao had a financial interest,

was in financial distress andDr. Chao had to contributemoney to

keep it afloat. The punitive damages award of $500,000

represented about 14% of Dr. Chaos’ net worth. The Court of

Appeal stated several times that awards are generally not allowed

to exceed 10%of the defendant’s net worth, and that significantly

lower percentages “are indeed the norm.”

Then the Court ofAppeal looked at the “reprehensibility of

the defendant’s conduct and the injury suffered by the victim.”

WhileDr.Chao’s self-dealingwas reprehensible, he did not engage

in conduct intended to harm Ms. Engler. When added to the

above factors thatMs. Engler’s injurywas not constant or extreme,

the Court of Appeal reduced the punitive damages award to

approximately 5% of Dr. Chaos’s net worth ($150,000). Thus,

when arguing that an award of punitive damages is excessive,

attention needs to be paid to the defendant’s gross income and net

worth and where on the scale of reprehensibility the defendant’s

conduct falls, including the level of the plaintiff’s permanent injury.

These last 2 factors could get an award of punitive damages

reduced to well below 10%.

- Lynne Rasmussen

1The juryalsoawarded$7,000,000 inpunitivedamagesagainst

Breg, Inc. As the Court ofAppeal overturned this award on the

merits, not on the grounds of excessiveness, it is not further

discussed in this article.

of California held inGiordano v. Giordano (2007) 42 Cal.4th

644, that a family member of a deceased victim in a criminal case

does not “step into the shoes” of the deceased victim to recover

the deceased’s losses. The Nichols Court agreed. The parents

were direct crime victims who suffered their own personal losses

from attending the criminal proceedings arising out ofDefendant’s

criminal act. But for Defendant’s negligence, the parents would

not have personally incurred any economic losses.

Second, theNichols Court addressed the issue of whether the

doctrine of comparative negligence as applied in a civil case was

consistent with its views in a criminal action. In reviewing civil

case law, the Court was presented with two civil theories for

which a monetary award could be awarded to the family member

of a victim; wrongful death and loss of consortium. The court

made a clear distinction between the two: (1) an action forwrongful

death is one created by statute to compensate a victim for

pecuniary damages and (2) an action for loss of consortium is one

analogous to restitution and the public policy considerations of

making a crime victimwhole for any suffered losses. TheNichols

court reasoned that the parents’ costs in attending the criminal

proceedings resulted from their nonpecuniary injury in need of

closure.

The Take Away. Aperson may sue for the loss of a relative

for damages in the form of compensation or restitution. In a

wrongful death action, the party bringing suit recovers damages

in the form of compensation, which is a loss-based recovery, and

subject to the doctrine of comparative negligence. Restitution, on

the other hand, is a gains-based recovery and is given in a criminal

case tomake a victim “whole” or in the amount the court considers

necessary for rehabilitation. If the victim in Nichols would have

survived the motorcycle accident, his recovery would have been

in the formof compensation and his contributory negligencewould

have offset the damages.

Comparative negligence is an offset in wrongful death cases

brought by the family, but is not an offset in criminal restitution

cases. Criminal restitution involves pecuniary loss only, not

through loss of care, comfort and society, which can only be

recovered in a wrongful death action.

- Christian R. Castro
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